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SUMMARY
“Congress shall make no law . . . abridging the freedom of
speech. . .” — First Amendment, U.S. Constitution

As part of the Bill of Rights, freedom of speech is guaranteed
by the Constitution, but it is not defined by it. That task is
left up to the people through a representative government that
makes the laws and a judicial system that interprets and ap-
plies the laws to resolve disputes.

When people bring their First Amendment challenges into
the court system and decisions are made, principles get es-
tablished that help define the boundaries of free speech for
everyone.

While most Americans believe there should be some limits to
free expression, there is much disagreement about what con-
stitutes speech and where those limits should be. Consequent-
ly, freedom of speech ends up being our most contested right.

In this lesson, students gain insight into the many challenges
involved in defining and protecting free speech. They also
learn about principles that come from Supreme Court deci-
sions and case law that are applied to define the limits for us
today.

NOTES AND CONSIDERATIONS

* This lesson presumes that students are familiar with free
speech issues and have some experience reviewing Su-
preme Court cases.

» Technology is relied on in this lesson to enhance learning
by facilitating information access, and information gather-
ing.

» This is a self-contained lesson with a variety of resources
and activities that can be adapted to different lengths of
classes and levels of students.

Snapshot of Lesson

Grades: Middle School; High School (Focus)
Subject Focus: Civics/Government
Estimated Time: 3-4 days

Alignment to National Standards for Civics
and Government: Grades 5-8; Grades 9-12

Materials/Equipment Needed:
A Conversation on the Constitution with
Justices Stephen G. Breyer, Sandra Day
O’Connon, and Anthony M. Kennedy: Free-
dom of Speech, video available at:
http://www.annenbergclassroom.org/page/a-
conversation-on-the-constitution-freedom-of-
speech

Computer with internet connection and projec-
tor for class viewing.

Materials Included:
Readings and Resources

» Chapter 6: “The Right to Freedom of Speech”
from Our Rights by David J. Bodenhamer

» U.S. Constitution: First Amendment

» Synopsis of Cases Referenced in Video

Student Materials

+ Video Follow-Up: “Ten Questions”

» Jigsaw Activity: “A Collection of Supreme
Court Cases: Free Speech”

* Activity: “Matters of Interpretation”

* Activity: “Free Speech Scenarios to Decide”

Teacher Materials

» Supplement for jigsaw activity
» Answer Key: Ten Questions

National Standards for Civics & Government
« Standards level detail for grades 5-8, 9-12



http://www.annenbergclassroom.org/page/a-conversation-on-the-constitution-freedom-of-speech
http://www.annenbergclassroom.org/page/a-conversation-on-the-constitution-freedom-of-speech
http://www.annenbergclassroom.org/page/a-conversation-on-the-constitution-freedom-of-speech
http://dev.annenbergclassroom.org/page/yick-wo-equal-protection-clause
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TOPICS

* Constitutional foundations
* Freedom of speech

* Rights and responsibilities
* Role of government

* U.S. Supreme Court

* Democratic principles

NATIONAL STANDARDS

Document: National Standards for Civics and Government (1994) Center for Civic Education
http://www.civiced.org/index.php?page=stds

Grades 5-8 Organizing Questions

The national content standards for civics and government are organized under five significant questions. The
following outline lists the high-level organizing questions supported by this lesson.

I. What are civic life, politics, and government?
A. What is civic life? What is politics? What is government? Why are government and
politics necessary? What purposes should government serve?
B. What are the essential characteristics of limited and unlimited government?
C. What are the nature and purposes of constitutions?

II. What are the foundations of the American political system?
A. What is the American idea of constitutional government?
C. What is American political culture?
D. What values and principles are basic to American constitutional democracy?

III. How does the government established by the Constitution embody the purposes, values, and
principles of American democracy?
E. What is the place of law in the American constitutional system?

V. What are the roles of the citizen in American democracy?
B. What are the rights of citizens?
C. What are the responsibilities of citizens?
D. What dispositions or traits of character are important to the preservation and improvement
of American constitutional democracy?
E. How can citizens take part in civic life?

Grades 9-12 Organizing Questions

The national content standards for civics and government are organized under five significant questions. The
following outline lists the high-level organizing questions supported by this lesson.


http://www.civiced.org/index.php?page=stds

I. What are civic life, politics, and government?
A. What is civic life? What is politics? What is government? Why are government and
politics necessary? What purposes should government serve?
B. What are the essential characteristics of limited and unlimited government?

I1. What are the foundations of the American political system?
C. What is American political culture?
D. What values and principles are basic to American constitutional democracy?

III. How does the government established by the Constitution embody the purposes, values, and principles of American
democracy?
B. How is the national government organized, and what does it do?
D. What is the place of law in the American constitutional system?

V. What are the roles of the citizen in American democracy?
B. What are the rights of citizens?
C. What are the responsibilities of citizens?
D. What civic dispositions or traits of private and public character are important to the
preservation and improvement of American constitutional democracy?
E. How can citizens take part in civic life?

Note: A more detailed standards-level alignment related to these questions can be found in the “Standards” section at end
of this lesson plan.



STUDENT OUTCOMES

Knowledge, skills, and dispositions

Students will . . .

1. State the constitutional basis for freedom of speech.

. Explain the importance of free speech in a democratic society.

. Explain events that prompted courts to define principles for deciding free speech issues.

. Draw conclusions about the role of citizens in defining free speech for all Americans.

2
3
4. Develop an appreciation for the complexities involved in finding the limits to free speech.
5
6

. Use sound reasoning to defend a position.

Integrated Skills

1. Information literacy skills
Students will . . .

* Analyze primary and secondary sources
to gather information

* Organize and analyze information

* Use skimming and search skills.

* Make informed decisions.

* Use technology as a tool for learning.

* Analyze information for trends and
patterns.

2. Media literacy skills
Students will . . .

* Read, view, and listen to information
delivered via different media formats
in order to make inferences and gain
meaning

3. Communication skills
Students will . . .

» Write and speak clearly to contribute
ideas, information, and express own
point of view.

* Listen for understanding

* Collaborate with others to deepen
understanding

4. Study skills
Students will...
* Manage time and materials
* Organize work effectively

5. Thinking skills

Students will . . .

* Describe and recall information

* Explain ideas or concepts

» Make connections between concepts and
principles

* Draw conclusions

» Synthesize information

» Use sound reasoning and logic

* Discern the facts

6. Problem-solving skills

Students will . . .

* Ask meaningful questions

» Consider diverse perspectives

* Support decisions with the facts
* Explore alternative solutions

7. Participation skills

Students will . . .

+ Contribute to small and large group discussion

* Work responsibly both individually and with
diverse people.

» Express own beliefs, feelings, and convictions.

* Show initiative and self-direction.



ASSESSMENT

Evidence of understanding may be gathered from student performance related to the following:

1. Student activities
2. Participation in small and large group discussions

VOCABULARY

abridge—to diminish or reduce in scope.
case law—law established by judicial decisions as distinguished from law created by legislation.

freedom—the quality or state of being free: as the absence of necessity, coercion, or constraint in choice or
action.

freedom of speech—the right to express information, ideas, and opinions free of government restrictions
based on content and subject only to reasonable limitations.

liberty—freedom from external (as governmental) restraint, compulsion, or interference in engaging in the
pursuits or conduct of one’s choice to the extent that they are lawful and not harmful to others.

rights—a person’s justifiable claim, protected by law, to act or be treated in a certain way.

rule of law—the rule of law exists when a state’s constitution functions as the supreme law of the land, when
the statutes enacted and enforced by the government invariably conform to the constitution.

speech—forms of expression used to communicate an idea or a thought, not just in words.

Sources for Definitions

FindLaw—Law Dictionary
http://dictionary.lp.findlaw.com/

Annenberg Classroom Glossary
http://www.annenbergclassroom.org/terms

(6)]
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LESSON OVERVIEW

DAY 1:

Simple and Complicated

Video Day: In the video, Supreme Court Justices engage a group of high school students in a dialogue on free speech to
challenge their thinking about the complexity of the First Amendment right and provide insight into the work of a Court
concerned with protecting it.

DAY2 & 3

Matters for Interpretation

In jigsaw fashion, students work to review a collection of U.S. Supreme Court cases related to free speech in order to
identify and classify principles established by the Court that help define the limits for us today.

DAY 4

You Decide

Students analyze four free speech scenarios to decide what matters in light of the principles studied and have an opportu-
nity to express their own points of view.

TEACHING ACTIVITIES

DAY 1: Simple and Complicated

Overview:

Students view a video from Sunnylands Seminars 2009 in which Supreme Court Justices Stephen Breyer, Anthony Ken-

nedy and Sandra Day O’Connor engage high school students in a dialogue about free speech to challenge their thinking

about the complexity of the First Amendment right and provide insight into the work of a Court responsible for protecting

it.

Goal: Experience the challenges involved in defining free speech by considering whether different factors matter.

Materials/Equipment Needed:

* A Conversation on the Constitution with Justices Stephen G. Breyer, Sandra Day O’Connon, and Anthony M. Kennedy:
Freedom of Speech, video available at:
http://www.annenbergclassroom.org/page/a-conversation-on-the-constitution-freedom-of-speech

» Computer with Internet connection and projector for class viewing

Student materials (Included):
* “Ten Questions” (1 per student)

» “U.S. Supreme Court Cases Named in A Conversation on the Constitution: Free Speech”

* Chapter 6: “Right to Freedom of Speech” from Our Rights by David J. Bodenhamer
Also available online at
http://www.annenbergclassroom.org/files/documents/books/our%20rights/chapter_6_our_rights.pdf

Teacher materials
* “Synopsis of Cases Referenced in Video”


http://www.annenbergclassroom.org/page/a-conversation-on-the-constitution-freedom-of-speech
http://www.annenbergclassroom.org/files/documents/books/our%20rights/chapter_6_our_rights.pdf

Before Viewing

1. Review the wording in the First Amendment:

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government

fora

redress of grievances.— U.S. Constitution, First Amendment

2. Review the definitions. Compare and contrast definitions of freedom and liberty.

3. Review:

Responsibilities of the 3 branches of government (legislative branch makes the laws; judicial branch interprets the
law; executive branch carries out the law)

Define “democracy” as government by the people. The people get to decide.

Review the structure of the U.S. court system, the role of the U.S. Supreme Court, and how cases get to the Supreme
Court. (see chart included)

Briefly review how the Supreme Court has interpreted the right to free speech:

The U.S. Supreme Court as the ultimate protector and interpreter of the Constitution has ruled that the government
may sometimes be allowed to limit speech. For example, the government may limit or ban libel (the communication
of false statements about a person that may injure his or her reputation), obscenity, fighting words, and words that
present a clear and present danger of causing violence. In other words, freedom of speech is not absolute.

The government also may regulate speech by limiting the time, place or manner in which it is made. For example,
the government may require activists to obtain a permit before holding a large protest rally on a public street.

When the Supreme Court issues a decision in a free speech case, that decision helps “define” the parameters of free
speech in this country...one case as a time. Supreme Court cases and cases from other courts form a collective body
of cases known as case law. From case law we have a better sense of free speech boundaries. Cases brought to a
court by ordinary people concerned that their right to free speech has been denied helps define the boundaries of
free expression and ensures its protection for everyone.

4. Briefly discuss the following cases as they are referred to in the video:

Tinker v. Des Moines (1969) (Tinker case referred to by Justice O’Connor)

Texas v. Johnson (1989) (Flag burning case referred to by Justice Kennedy)

Morse v. Frederick (2007) (Mentioned by Justice O’Connor)

Bethel School District No. 403 v. Fraser (1986) (Speech at a high school assembly featured)

Lee v. Weisman (1992) (High school commencement case featured )

5. Distribute the “Ten Questions” and discuss expectations for answers.

During and After Viewing:
Students take notes and respond to questions on the handout: “Ten Questions.” Students may need time to view the video
again at home so they can write more complete responses.

Homework:

Finish the “Ten Questions.”

Read: Chapter 6: “Right to Freedom of Speech” from Our Rights by David J. Bodenhamer Highlight any
principles or factors that were used to evaluate or decide free speech cases. 7



TEACHING ACTIVITIES

DAYS 2-3: Simple and Complicated

Overview: In jigsaw fashion, students work to review a collection of U.S. Supreme Court cases related to free speech in

order to identify and classify principles established by the Court that help define the limits for us today.

Goal: Identify principles set forth in U.S. Supreme Court decisions on free speech cases.

Materials/Equipment Needed:

* A Conversation on the Constitution with Justices Stephen G. Breyer, Sandra Day O’Connon, and Anthony M. Kennedy:
Freedom of Speech, 30-minute video available at:
http://www.annenbergclassroom.org/page/a-conversation-on-the-constitution-freedom-of-speech

* Computer lab

* 62-3x5 cards or squares of paper (1 per Supreme Court case)

* highlighters

Student materials
* Jigsaw Activity: “A Collection of Supreme Court Cases: Free Speech”

* Activity: “Matters of Interpretation”
Teacher materials

* Teacher Guide: “A Collection of Supreme Court Cases: Free Speech” (Companion sections add background information
to help with discussions related to the student activity.)

Procedure:
1. Go over the homework assignment from Day 1 and ask the students to share the principles they highlighted.
2. Distribute the jigsaw activity and go over the instructions.

3. Determine the best way to divide up the 62 Supreme Court cases. Students will research assigned cases to complete the
columns on the chart.

4. Distribute one 3x5 card per case.

5. Ask students to write the case name, date, and the free speech principle it established or upheld.

6. Allow enough time for all work to be completed.

7. Conclude the activity with a large group discussion that that compiles all the responses for analysis. Draw and label a

big chart on the board that allows space for the cards to be taped as used. An example follows: (Text in red font is for
teacher reference during this time.)


http://www.annenbergclassroom.org/page/a-conversation-on-the-constitution-freedom-of-speech

TEACHING ACTIVITIES

DAY 4: You Decide

Overview: Students analyze four free speech scenarios to decide what matters in light of the principles studied and have
an opportunity to express their own points of view.

Goal: Use sound reasoning to make decisions and support opinions related to free speech matters.

Materials/Equipment Needed:

Student materials

* Completed “Matters of Interpretation”

* Completed Jigsaw Activity: “A Collection of Supreme Court Cases: Free Speech”
* Activity: “Free Speech Scenarios to Decide”

Procedure:
1. Divide the class into discussion groups.

2. Distribute the page with the scenarios to each student.

3. Allow enough time for the groups to discuss each scenario. Monitor the time and prompt groups to move to each
topic so they don’t get stuck.

Ground Rules
* There are no right or wrong answers as court rulings vary, too.
» All viewpoints are welcome as long as they are based on sound reasoning.
» Apply principles used in other court cases to support conclusions. (Students may use their earlier work
for reference.)
4. Reconvene for a large group discussion.
Note: Scenarios 2 and 3 are drawn from descriptions of the following real cases:

BLOGGER CASE:

In Bivens v. Albuquerque Public Schools, the judge questioned whether sagging pants conveyed any particular message:
“Sagging is not necessarily associated with any single racial or cultural group, and sagging is seen by some merely as a
fashion trend followed by many adolescents all over the United States.” The judge said that even if sagging somehow con-
stituted a message, the student failed to establish that reasonable observers would understand any message coming from
the wearing of sagging pants.

http://www.firstamendmentschools.org/freedoms/faq.aspx?id=13002

DRESS CODE CASE: In 2008, the 2nd Circuit Court ruled for the school officials in Doninger v. Niehoff 527 F.3d 41
(2nd Cir. 2008) School officials could punish a student for blogging critical comments about a school administrator. “We
have determined, however, that a student may be disciplined for expressive conduct, even conduct occurring off school
grounds, when this conduct ‘would foreseeably create a risk of substantial disruption within the school environment,’ or at
least when it was similarly foreseeable that the off-campus expression might also reach campus,” the court concluded.
http://www.citmedialaw.org/threats/doninger-v-niehoff

5. Conclude by asking students how they would respond to someone who made this statement:

“I have a right to free speech, so I can say whatever I want to, however I want to say it, and wherever | want to say it.”

10


http://www.firstamendmentschools.org/freedoms/faq.aspx?id=13002
http://www.citmedialaw.org/threats/doninger-v-niehoff

EXTENSION ACTIVITIES

Have more time to teach?

* Debate Internet speech issues raised in this article:
Student Online Expression: What Do the Internet and MySpace Mean for Students’ First Amendment Rights?
By David L. Hudson Jr., Research Attorney , First Amendment Center
http://www.firstamendmentcenter.org/PDF/student.internet.speech.pdf

* Summarize the findings related to freedom of speech in this survey for the First Amendment Center: State of the
First Amendment 2008
http://www.firstamendmentcenter.org//about.aspx?item=state first amendment 2008&SearchString=survey

Annenberg Classroom

* Our Rights by David J. Bodenhamer
http://www.annenbergclassroom.org/page/our-rights

* First Amendment timelines (interactive and PDF)
http://www.annenbergclassroom.org/issue/first-amendment

Other Resources
* Oyez
http://oyez.org

» Landmark Supreme Court Cases
http://www.landmarkcases.org/korematsu/home.html

* Exploring Constitutional Conflicts
http://www.law.umkec.edu/faculty/projects/ftrials/conlaw/studentspeech.htm

* First Amendment Center
K-12 Public School: Student Expression
http://www.firstamendmentcenter.org/Speech/studentexpression/index.aspx

« Student Press Law Center
http://www.splc.org/

* Bill of Rights Institute
http://www.billofrightsinstitute.org/

To suppress free speech is a double wrong.
It violates the rights of the hearer as well as those of the speaker.

Frederick Douglass



http://www.firstamendmentcenter.org/PDF/student.internet.speech.pdf
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http://www.splc.org/
http://www.billofrightsinstitute.org/

Student Materials

* Video Follow-Up: “Ten Questions”
* Jigsaw Activity: “A Collection of Supreme Court Cases: Free Speech”
* Activity: “Matters of Interpretation”

* Activity: “Free Speech Scenarios to Decide”

24



Video Follow-Up: Ten Questions

1. Why do you think the framers valued freedom of speech?

2. What constitutes “speech”?

3. Why are all forms of expression important in a democracy?

4. Why do you think there are limits to free speech? In your opinion, should there be? Why?
5. Why do you think it’s so hard to define what speech is protected and what is not?

6. Cite the fundamental principle that is the starting point for all judicial decisions related to free
speech.

7. List factors brought up by the justices in the video as ones that could matter when resolving free
speech disputes.

8. The Constitution does not define free speech. What did Justice Breyer mean when he said, “So,
that’s left up to the people to work out”? Explain how people help define freedom of speech when
decisions are made by the court.

9. What did you learn from the justices about the process for deciding free speech matters?

10. According to Justice Breyer, what is “the worst thing you can do by way of abridgment”?

25
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Activity
Free-Speech Scenarios to Decide

Instructions: Reflect on the principles used by the courts to resolve free speech disputes as you discuss
the following scenarios in your group.

1. Off-campus speech (A scenario described by Justice Breyer in the video)

Thinking it would be a fun thing to do, a group of students get together at someone’s house to write a
newspaper about the worst things their teachers said that day and distribute it amongst their friends.
The newspaper contains insults and uses crude and offensive language when describing their teachers.
Now the school wants to discipline them for it. Can they do it? The school thinks it’s a bad idea for
education to have the students meet in their houses and pass out a newspaper that criticizes all the
teachers in very rude, explicitly awful, slangy ways, so they say, “This is part of our discipline.”

Q: How far should the boundaries of authority for a school reach and what criteria should be used to
make that decision?

2. Dress code

A student persisted in wearing sagging pants to school even though he was told it was against the high
school’s dress code. After repeated violations, he was given a long-term suspension. The student
argued that his wearing of the sagging pants conveyed the particular message of African American
heritage in the hip-hop fashion and lifestyle.

Q: Was the student’s First Amendment right to free speech denied?

3. Blogger

Administrators bar a high school student from running in a student election after the student criticizes
them in a blog for their handling of a student festival. In the blog, the student calls the administrators
names and asks fellow students and parents to complain to the superintendent to make him mad.
Inappropriate language was used in the post, which was written and sent from home.

Q: Does the student blogger have a free speech defense?

4. Cyberbullies

A student wrote derogatory and hateful comments about another student and posted them online for
everyone to read. The comments caused significant emotional distress and interfered with the
student’s ability to participate fully in school. School officials punished the author, and the parents
are suing the family. The school takes the position that it can punish student conduct if it disrupts
class work or involves substantial disorder or invasion of the rights of others even if the student is
not in class.

Q: When do students’ online comments “cross the line” and become First Amendment concerns?
Should Internet speech be regulated, and if so, what criteria should be used?
Would it matter if a teacher was being defamed instead of a student?






